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Disclaimer

Viewing this presentation does not create an attorney-client 
relationship. This presentation is intended as a general information 
on elder law, matrimonial and family law, and estate planning. It 
does not contain a complete legal analysis or constitute an opinion 
of Capell Barnett Matalon & Schoenfeld LLP and Berkman Bottger 
Newman & Schein, LLP, or any member of the firms on the legal 
issues herein described. This presentation is for informational 
purposes only and should not be considered as legal advice. While 
every attempt to present truthful, accurate, and up-to-date 
information shall be made, the law firm shall not be held liable or 
responsible for errors, inaccuracies, or omissions.



Topics

1. Validity of existing estate planning documents
2. Distinctions between Marital and Separate Property
3. Prenuptial Agreements and Estate Planning
4. Updating existing trusts, revocable and irrevocable
5. Effect on existing tax planning
6. Reviewing life insurance policies and other assets with beneficiary designations
7. Death of spouse before finalization of divorce
8. Addressing spouse’s incapacity
9. Maintaining harmony when a new partner comes on the scene. 



First Marriages, Subsequent Marriages or 
Relationships After Divorce

1. Estate planning when a new partner comes on the scene;
2. Identifying assets and whether they will be considered marital 

property or separate property in the event of a divorce;
3. Consider preparation of a Prenuptial or Postnuptial Agreement;
4. Providing for children from a first marriage and providing for a 

new spouse;
5. Avoiding conflict in your estate plan; and
6. Funding bequests with life insurance proceeds.



Distinctions Between Marital And Separate Property

What is Marital Property?

DOMESTIC RELATIONS LAW SECTION 

236(B)(1)(c):
c. The term “marital property” shall mean all property 
acquired by either or both spouses during the marriage 
and before the execution of a separation agreement or 
the commencement of a matrimonial action, regardless 
of the form in which title is held, except as otherwise 
provided in agreement pursuant to subdivision three 
of this part. Marital property shall not include separate 
property as hereinafter defined.

What is Separate Property?

DOMESTIC RELATIONS LAW SECTION 236(B)(1)(d)(1-4)
d. The term separate property shall mean:

1. Property acquired before marriage or property 
acquired by bequest, devise, or descent, or gift 
from a party other than the spouse;

2. Compensation for personal injuries;
3. Property acquired in exchange for or the increase 

in value of separate property, except to the extent 
that such appreciation is due in part to the 
contributions or efforts of the other spouse; and

4. Property described as separate property by 
written agreement of the parties pursuant to 
subdivision three of this part.



Disqualification as Surviving Spouse
EPTL § 5-1.2

A husband or wife is considered a “surviving spouse” unless:

1. Final decree or Judgment of Divorce is in effect before deceased 
spouse dies;

2. Marriage is void as incestuous;
3. A final decree or Judgment of Divorce is procured outside this state;
4. A final decree or Judgment of Separation; or 
5. A spouse who, having the duty to support the other spouse, failed or 

refused to provide for such spouse.

Note: A fully executed Stipulation of Settlement does not constitute a 
“Final Decree” unless it is “so ordered” by a Matrimonial Judge. If the 
Stipulation of Settlement is not “so ordered,” only the Judgment of 
Divorce will be considered the “Final Decree.”



Disqualification as Surviving Spouse
EPTL § 5-1.2
Rights of a “surviving spouse:”

1. EPTL § 4-1.1 – Descent & Distribution of a Decedent’s estate 
• Spouse has a right to inherit from your estate

2. EPTL § 5-1.1 & § 5-1.1A – Right of Election of Surviving 
Spouse
• Spouse has the right to take a portion of your estate, 

even if you leave them out of your Last Will and 
Testament



Disqualification as Surviving Spouse 
EPTL § 5-1.2
Additional rights of a “surviving spouse:”

EPTL § 5-3.1 – Exemption for Benefit of Family
1. Certain items of property are not assets of the estate but will vest 

in the surviving spouse.  
2. Such items include household items, family pictures, domesticated 

animals, and motor vehicles with value of less than $15,000.

EPTL § 5-4.4 – Distribution of Damages Recovered
1. Damages, whether recovered in an action or a settlement without 

an action, are exclusively for the benefit of the decedent’s 
distribution.

2. The point here – If you are not divorced, your spouse has rights.



How Is a Right of  Election Treated in a 
Prenuptial Agreement?

In a Prenuptial Agreement, the surviving spouse’s right of election may 
or may not be preserved depending upon whether a Termination Event 
has occurred:

1. Death before a Termination Event (i.e. a triggering event that 
would activate a Prenuptial Agreement such as the 
commencement of an action for divorce): If one spouse 
predeceases the other PRIOR to a termination event.

2. Available options are outlined on the following slides:



Death Before a Termination Event

Option 1: The surviving spouse would receive at least his/her 
elective share and potentially more if the decedent leaves more to 
the survivor in his or her Will. In addition, all Marital Property goes 
to the survivor. This is common in first-time marriages.

Option 2: The elective share is not waived, but the decedent’s 
estate does not include his or her Separate Property for calculating 
the elective share. This is common in cases where people have 
“family money” or expect a large inheritance that they want to 
keep separate, especially in a shorter-term or second marriage. In 
some cases, if there are children born of the marriage or the 
marriage has lasted a certain amount of years, this option will then 
revert back to Option 1.



Option 3: Waiver of Elective Share: This is uncommon in first-
time marriages, but more common when there are children from a 
prior marriage. In this event, the matrimonial attorney will include 
a provision for one of the following:

1. If there are children born, adopted or expected at that time:
a. A life insurance policy; and/or
b. The right to continue living in the primary residence even 

if it is Separate Property; and/or
c. The transfer of ownership of the primary residence to the 

survivor even if it is Separate Property.

Death Before a Termination Event



The following options are available in cases of Death After a 
Termination Event (i.e.- When one party files for divorce and 
thereafter one spouse predeceases the other spouse):

Option 1 (Most Common): - Waiver of Elective Share. and The 
survivor receives what he/she would have received in a divorce. 
Basically, your marital assets would be divided as if you were 
divorced.

Option 2 (If there are children born, adopted or expected at the 
time of a spouse’s death, we can include the following):

Death After a Termination Event



Option 2: (If there are children born, adopted or expected at the 
time of a spouse’s death, we can include the following):

1. A life insurance policy; and/or
2. The right to continue living in the primary residence even if it is 

Separate Property; and/or
3. The transfer of ownership of the primary residence to the 

survivor even if it is Separate Property.

Death After a Termination Event



Revocatory Effect of  Divorce | EPTL § 5-1.4

• Divorce, including judicial separation, or annulment of marriage, revokes:

1. Disposition or appointment of property
2. This includes dispositions made by a TOD account, beneficiary 

designation in a life insurance policy or pension plan or by 
Revocable Trusts

3. Provisions conferring a Power of Appointment 
4. Fiduciary nomination
5. Personal Representative, Executor, Trustee, Conservator, 

Guardian, agent or attorney-in-fact

• What about dispositions made in irrevocable trusts?



Divorce & Medicaid
• For Medicaid eligibility purposes the income and resources of a 

“legally responsible relative” is considered. New York Law 
defines the only “legally responsible relatives” to be:

1. A spouse for the other spouse;
2. A parent for a child under the age of 21 years; or 
3. A step-parent for a step-child under the age of 21 years.

• A spouse that is separated, but not divorced, is included as a 
“legally responsible relative.”.



Divorce & Medicaid
• Spousal refusal may be executed, however: 

1. Refusing spouse must still disclose all assets and 
income to Medicaid; and

2. Medicaid can pursue recovery against a refusing 
spouse for the actual expenses paid to the applicant.

• Prenuptial Agreements do not count when dealing with 
Medicaid



Considerations During Divorce Process
• May not be able to completely change the dispositive provisions of 

your estate plan; however, you can limit how much your spouse 
receives to only his elective share

• Remove other bequests made, such as, bequests to in-laws

• Update the agents in your documents

1. Agent under Power of Attorney or Health Care Proxy
2. Executor of your Last Will and Testament
3. Trustee of your Trusts



Considerations at the Commencement of  
Divorce Proceedings When No Prenuptial 
Agreement Exists
What are Automatic Orders and Does the Automatic Orders Limit the Ability to 
Change or Alter Your Last Will and Testament?

Domestic Relations Law Section 236(B)(2)(b)(1-5): 

“(b) With respect to matrimonial actions which commence on or after the effective 
date of this paragraph, the plaintiff shall cause to be served upon the defendant, 
simultaneous with the service of the summons, a copy of the automatic orders set 
forth in this paragraph. The automatic orders shall be binding upon the plaintiff in a 
matrimonial action immediately upon the filing of the summons, or summons and 
complaint, and upon the defendant immediately upon the service of the automatic 
orders with the summons. The automatic orders shall remain in full force and effect 
during the pendency of the action, unless terminated, modified or amended by 
further order of the court upon motion of either of the parties or upon written 
agreement between the parties duly executed and acknowledged. The automatic 
orders are as follows (on the following slides):



Automatic Orders

1. Neither party shall sell, transfer, encumber, conceal, assign, remove or in any 
way dispose of, without the consent of the other party in writing, or by order 
of the Court, any property (including, but not limited to, real estate, personal 
property, cash accounts, stocks, mutual funds, bank accounts, cars and boats) 
individually or jointly held by the parties, except in the usual course of 
business, for customary and usual household expenses or for reasonable 
attorney’s fees in connection with this action.

2. Neither party shall transfer, encumber, assign remove, withdraw or in any way 
dispose of any tax deferred funds, stocks or other assets held in any individual 
retirement accounts, 401K accounts, profit sharing plans, Keogh accounts, or 
any other pension or retirement account, and the parties shall further refrain 
from applying for or requesting the payment of retirement benefits or annuity 
payments of any kind, without the consent of the other party in writing, or 
upon further order of the Court; except that any party who is already in pay 
status may continue to receive such payments thereunder.



3. Neither party shall incur unreasonable debts hereafter, including, but not 
limited to further borrowing against any credit line secured by the family 
residence, further encumbrance any assets, or unreasonably using credit 
cards or cash advances against credit cards, except in the usual course of 
business or for customary or usual household expenses, or for 
reasonable attorney’s fees in connection with this action.

4. Neither party shall cause the other party or the children of the marriage 
to be removed from any existing medical, hospital and dental insurance 
coverage, and each party shall maintain the existing medical hospital and 
dental insurance coverage in full force and effect.

Automatic Orders



5. Neither party shall change the beneficiaries of any 
existing life insurance policies, and each party shall 
maintain the existing life insurance, automobile 
insurance, homeowners and renters insurance 
policies in full force and effect.

Automatic Orders



Considerations After Divorce
• Update your estate planning documents!

1. Update fiduciary appointments
2. Remove former spouse as beneficiary 
3. Remove any distributions you no longer want to leave
4. Fiduciary appointments   
5. Tax considerations and planning now that you are no 

longer married 

• Update all beneficiary designations for your accounts, i.e. life 
insurance, retirement accounts, annuities, TOD accounts



Questions?
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