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NYC HRA Has Gotten lt Wrong: Medicaid's
Misapplication of the Spousal lmpoverishment Rules
in Spousal Refusal Cases
By Elizabeth Forspan and Sarah C. Moskowitz

l. lntroduction
As most elder law at-

torneys know, New York's
application of Federal
Medicaid rules provides
for safeguards to protect an
institutionalized Medicaid
recipient's spouse and minor
children. As we will describe
in this article, some of those
safeguards have recently
come under attack by the
New York City Human Elizabeth Forspan

Resources Department's
Nursing Home Eligibility Department ("HRA").

Under Federal Medicaid law, in order to qualify for
Medicaid, an applicant is required to meet resource and
income standards. The resource threshold for individu-
als applying for nursing home or community Medicaid
coverage in New York State for 2014 is 914,550 and
921,,450 for a couple.l Certain assets, such as a home,
are exempt assets, provided that either the Medicaid
applicant or his/her spouse occupies the premises as
their primary residence.2 The monthly income eligibil-
ity threshold for community Medicaid is $809 for an
individual andfiI,792 for a couple.3 The income rules,
as we describe in greater detail below, are significantly
different with an institutional Medicaid recipient. The
institutionalized spouse may keep only $50.00 per
month.a As we describe in further detail below, New
York permits the "healthy spouse," also known as the
community spouse/ to execute a spousal refusal, which
allows the healthy spouse to refuse to contribute to
the cost of the unhealthy spouse's care. These spousal
refusal rights apply in both nursing home and com-
munity Medicaid scenarios. This article will focus on
institutional, or nursing home, Medicaid cases.

Besides its spousal refusal rules, New York also
provides certain spousal impoverishment rules, which
permit the community spouse to retain a portion of
the institutionalized spouse's monthly income. This
impoverishment provision applies to the extent the
community spouse is below a certain income threshold.
As described herein, HRA has been instructing nurs-
ing homes to disallow any spousal impoverishment
claims by community spouses who have executed a
spousal refusal. According to many practitioners that

the authors have spoken to
and based on the authors'
personal client experiences,
the nursing homes are insist-
ing Medicaid is requiring
them to budget the institu-
tionalized spouse's monthly
income in a way that is
inconsistent with the current
law. This is a misapplication
of the law, which has been
successfully challenged, and
continues to be challenged Sarah C. Moskowitz
by elder law attorneys. It is
incumbent on all practitioners to know of improper ap-
plication of the rules in order to protect our clients.

ll. NY's Spousal Refusal Law
Current Medicaid law permits a certain amount

of income and assets to be exempt where a Medicaid
applicant has a spouse. Under current New York State
Medicaid rules, the community spouse is permitted to
keep a certain amount of combined income each month,
as well as an amount of the couple's assets or resources/
the rationale being that Medicaid rules take into consid-
eration the fact that the community spouse has the right
to continue to live and maintain his or her independent
lifestyle while the institutional spouse is receiving care.

The Community Spouse Monthly Income Al-
lowance ("CSMIA") is an amount of income that the
community spouse is guaranteed to keep while his or
her spouse is institutionalized. The CSMIA allows the
community spouse to retain monthly income from the
institutionalized spouse if her income is not above the
CSMIA. As of January 1.,201.4, the CSMIA is $2,931. The
only limitation on this is the $50 per month individual
incidental allowance requirement for the institutional-
ized spouse.s

In1989, Congress enacted the Community Spouse
Resource Allowance ("CSRA") which provided that
the community spouse would not be subject to a claim
by Medicaid for a contribution of any excess resource
unless the community spouse's resources exceeded the
CSRA.6 Where the community spouse has assets total-
ing less than the CSRA, he or she can keep those assets.
Where the community spouse has resources over this
amount, the community spouse would likely execute

10 NYSBA ElderandspecialNeeds LawJournal I Spring 2014 | Vol.24 | ltlo. Z



a spousal refusal. The 2014 CSRA minimum is fi74,820,
and the maximum is fi117,240.7 All assets of the com-
munity spouse above the CSRA may be subject to a
Medicaid claim.

The limitations set by Medicaid on income and
resources do not reflect the reality faced by many of our
clients. Under the spousal refusal rules, the Medicaid
eligibility of the applicant must be determined without
considering the income or assets of the refusing legally
responsible relative.s

Medicaid permits a community spouse to keep all
of his or her income and resources by simply saying
"no." Medicaid cannot legally deny the institutional
spouse in need of care based on the excess resources
of the community spouse. Effectively, upon a spouse's
refusal to contribute his or her income or resources
towards the cost of care of the institutional spouse,
Medicaid must determine the eligibility of the nursing
home spouse solely based on the applicant's income
and resources.

Under the Medicare Catastrophic Coverage Act of
1988 ("MCCA"), Medicaid eligibility cannot be denied
where the community spouse refuses to make his or
her resources available for the cost of care of the institu-
tionalized spouse.e The New York Court of Appeals in
tlre Møtter of Shah (Helen Hnyes Hosp.), 95 N.Y.2d 148,
711 N.Y.S.2d 824,733 N.E.2d 109 (2000), held that the
state must allow spousal refusal for institutional Med-
icaid under federal Lawlo

\Atrhile HRA is permitted to institute a legal pro-
ceeding to recover the cost of care from the refusing
spouse, as many practitioners can attest to, if the
Department of Social Services invokes this right, the
amount that the community spouse will be obligated
to pay will likely be at a reduced Medicaid reimburse-
ment rate, and not the private pay rate. While beyond
the scope of this article, surviving spouses of individu-
als who had been receiving institutional Medicaid do
have options that can help them protect against signifi-
cant estate recovery by Medicaid.

lll. lmpoverishment
In conjunction with spousal refusal, Congress

considered the fact that the institutionalization of one
spouse could lead to the financial harm of the commu-
nity spouse, possibly leaving him or her impoverished.
The MCCA provides that a spouse who is still living at
home in the community cannot be left with little or no
income or resources in order to provide that his or her
spouse can receive institutional care. The Act permit-
ted states to establish income and resource levels for a
community spouse. The law set a maximum level to be
used by the states.

Under current Medicaid rules, a certain amount
of the couple's combined income is protected. Section

366-c of the New York Social Services Law ("SSL")
provides the income of both spouses must be protected
to meet the needs of the family, which includes the
community spouse, before applying any income to the
institutionalized spouse's costs of care.

As stated above, as of ]anuary 1.,2014 a community
spouse is permitted to keep up to $2,931. in income and
resources of up to ç117,240, in addition to the spouse
continuing to reside in the home. The institutional-
ized spouse can keep $50 per month plus $14,550 in
resources.ll Although a community spouse's IRA is
exempt, it is the first asset applied to the CSRA. If the
spouse has a $150,000 IRA, he or she already over the
resource limit.

Effectively, a community spouse with less than the
permissible monthly income is entitled to a portion of
the institutionalized spouse's income to bring the com-
munity spouse up to the income allowance level. The
combined community spouse's income and the insti-
tutional spouse's contribution is called the community
spouse minimum monthly maintenance needs allow-
ance ("MMMNA").

Where the community spouse has income over the
income allowance level, Medicaid's policy has been it
will not permit any contribution from the institutional-
ized spouse. Medicaid may seek a contribution from
the community spouse from the excess income, up to
25% of that excess income.12

lV. Misinformation
It has recently come to the attentiorì of many

elder law attorneys who have submitted institutional
Medicaid applications in New York City that the HRA
has been denying the CSMIA to the community spouse
who has signed a spousal refusal. When a spousal
refusal has been filed, HRA has been notifying nurs-
ing homes that no portion of the NAMI of the institu-
tionalized spouse can be budgeted for the community
spouse, a direct violation of both the law and the New
York State Medicaid Manual. Many attorneys have
taken the word of the nursing homes and have not
appealed these decisions. Thankfully, however, this is-
sue is gaining notice and there are attorneys who have
recently requested fair hearings on the issue.

In Fair Hearing Decision Number 6208131N,
dated March 1.,2013, a nursing home applicant con-
tended that the New York City Social Services Agency
("Agency") incorrectly calculated his NAMI because
the Agency failed to consider the CSMIA for the com-
munity spouse. The Agency contended that its calcula-
tion of the applicant's NAMI without accounting for
the CSMIA was correct because the spouse executed a
spousal refusal and refused to make her excess resourc-
es available toward the cost of the institutionalized
spouse's care.13
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Arguing well-established law and precedent, the
appellant disagreed with the Agency's decision, citing
to Administrative Directive 91ADM-33, which states
that every district must determine entitlement to the
CSMIA without regard to the resources owned by the
community spouse, other than to determine the income
generated from the resources. Under 91 ADM-33 (IV)
(B), "A community spouse who refuses to make his or
her resources which exceed the maximum CSRA avail-
able to the cost of care of the institutionalized spouse
must be allowed the appropriate CSMIA."

According to the New York State Medicaid Refer-
ence Guide, "A community spouse who refuses to
make his or her resources (in excess of the community
spouse resource allowance) available to the cost of care
for the institutionalized spouse is allowed the appro-
priate community monthly income allowance."14

At the hearing, the Agency cited 89 ADM-47,
which states that if a community spouse refuses to
make her assets above the CSRA available, she shall
not be entitled to the CSMIA. However, as the ap-
pellants in the fair hearing correctly point out, 91
ADM-33(II)(B) provides that even though 89 ADM-47
disallowed the CSMIA to the community spouse, the
Division of Legal Affairs has since clarified that Section
1924 of the Social Security Act does not require that the
community spouse's resources be at or below the maxi-
mum CSRA to be entitled to the CSMIA. A community
spouse who executes a spousal refusal and refuses
to make her resources available is still entitled to the
CSMIA. The administrative judge accordingly ruled
in favor of the appellant. As the judge properly con-
cluded, the Agency's failure to calculate the spouse's
CSMIA based on the execution of a spousal refusal was
not consistent with current law15

On December 1.8,2073 the Elder Law Section of
the New York State Bar Association ("NYSBA") sent
a letter to HRA requesting, in part, that "the HRA
immediately cease its illegal practice of denying the
CSMIA to community spouses who executed a spousal
refusal in all future determinations." The letter con-
tinues by demanding that "HRA identify, reopen and
retroactively redetermine all eligibility notices issued
since September 2012, or such other date on which
HRA began this illegal practice... "16 HRA responded
by letter dated December 23,2013,by Roy A. Esnard
Esq,, General Counsel for the NYC HRA Department of
Social Services, to Valerie Bogart, Esq., the Vice-Chair
of the Medicaid Committee of the NYSBA Elder Law
Section, stating, "The policies and practices regarding
budgeting for...(CSMIA) you reference in your letter
are not currently that of the HRA...HRA's Nursing
Home Eligibility Division (NHED) budgets CSMIAto
meet the Minimum Monthly Maintenance Allowance

(MMMNA) for a Community Spouse who provides
income and resources information/ even if a spousal
refusal has been submitted. Staff training will be con-
ducted to re-emphasize this policy."17 Mr. Esnard wrote
that the current policies and practices of the Nursing
Flome Eligibility Division ("NHED") in this regard are
in compliance with New York State regulations.ls

Mr. Esnard's letter, referenced above, is written
confirmation from the HRA that the practice of denying
the MMMNA to the community spouse is improper.
Thus, it is the hope of the authors and other elder
law attorneys that the HRA will cease this practice
immediately.

V. Conclusion
As described above, Medicaid offices in New York

City have been instructing nursing homes to tell their
residents that refusing spouses cannot keep the income
they are legally entitled to. In some circumstances,
nursing homes are instructing community spouses to
withdraw their spousal refusals. This cannot be the end
of the conversation. Elder law attorneys must inform
the nursing homes that HRA is not acting within the
law Once the Medicaid application is accepted, the at-
torney must ensure that HRA is calculating the budget
correctly. The NYSBA has further instructed members
of the Elder Law and Special Needs Section with clients
who are budgeted without a CSMIA to first request that
the NHED unit rebudget the case and if they are not
successful, to directly send a request for a rebudget to
HRA's Deputy General Counsel, Marguerite Camaiore,
who can be reached at camaiorem@hra.nyc.gov.1e
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